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To Work or Not to Work? 

 

The Government has allowed certain types of construction 

projects to operate upon compliance with the conditions imposed 

– Can a Contractor opt not to recommence work? 

 

Our Construction team explore the contractual consequences of 

taking such a stand 
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Client update 

22 April 2020 

By the Ministry of International Trade and Industry’s press release dated 10.4.2020 
(“MITI’s Statement”), the Government has allowed additional industries to operate 
during the period of the MCO, including certain types of construction projects, subject 

to application, approval and full compliance with the conditions imposed.  
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The Projects Allowed: 

 

The Government’s decision is not a carte blanche approval for operation for all 

construction projects. A list of construction projects that may be allowed is provided in 

the MITI’s Statement. 

 

A contractor and/or company who intends to operate during the MCO period must 

apply to and obtain approval from MITI as well as comply with the conditions imposed 

for the operation during the MCO period. An application can be made at 

https://application.miti.gov.my/login. 

 

The Conditions Imposed: 

 

The approval to operate during the MCO period comes with strict conditions and/or 

standard operating procedures.  

 

The said conditions and/or standard operating procedures can be found in the 

following documents which can be obtained from the application website provided 

above:- 

 

(a) Prosedur Operasi Standard Am Dan Garis Panduan Am Kebenaran Beroperasi 

Serta Pergerakan Pekerja Bagi Projek Pembinaan Dalam Tempoh Perintah 

Kawalan Pergerakan; 

 

(b) Garis Panduan Amalan Langkah Pencegahan Covid-19 Di Tapak Bina; 

 

(c) Garis Panduan Operasi Centralised Labour Quarters (Clq) Dan Penginapan 

Pekerja Binaan Semasa Perintah Kawalan Pergerakan. 

 

The above standard operating procedures are to be read with other standard operating 

procedures of MITI, where relevant.  

 

We do not propose to discuss each and every condition in this article. However, we 

are happy to address any queries that you may have, if any. 

 

 

https://application.miti.gov.my/login
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Issue 

 

It is understood that the conditions imposed by the Government for the approval to 

operate during the MCO period were felt as risky, impractical and too onerous to 

comply by many of the industry players. This can be seen from the sheer number of 

conditions (contained in three (3) separate documents) that are required to be 

complied. 

 

Moreover, in the event that any worker is infected by the Covid-19, the contractor / 

company is responsible to bear in full all medical costs, the disinfection costs for site 

and/or other premises and all other relevant costs. This condition exposes the 

contractor / company to potentially risk of bearing unknown costs which could be 

substantial, given that to date little is known about the treatment cost for Covid-19 

patients.  

 

Contractual and Legal Implications  

 

By reason of the strict and onerous conditions to be complied, it is therefore 

unsurprising that some, if not most, of the contractors will choose to not apply for 

approval to operate during the MCO Period.  

 

The question to be asked is therefore, what are the legal and contractual implications 

if the contractors choose to not apply for approval to operate during the MCO Period 

if they are eligible to do so. 

 

Contractual Extension of Time  

 

The contractor’s entitlement, subject to compliance with the relevant contractual 

requirements, for extension of time for the period prior to the Government’s decision 
to allow certain projects to operate subject to application, approval and compliance 

with conditions however is not affected by the Government’s decision in this respect.  

 

For the period after recommencement, the assessment of the extension of time ought 

to take into account the reduced rate of working by reason of the conditions attached 

to any approval to extend time by the Government. 

 

 



4 

 

PAM 2006 and JKR Contract 

 

A contractor who is eligible to apply for approval to operate during the MCO Period 

cannot on the face of it opt to sit idly and not apply for approval. He is contractually 

obliged to mitigate the delay.  

 

Clause 23.6 of the PAM 2006 provides:- 

 

“The Contractor shall constantly use his best endeavour to prevent or reduce 

delay in the progress of the Works, and to do all that may be reasonably be 

required to the satisfaction of the Architect to prevent and reduce delay or further 

delay in the completion of the Works beyond the Completion Date”. [Emphasis 

Added] 

 

Similarly, the contractor’s entitlement to extension of time under Clause 43 of the JKR 

Contract is subject to the following condition: 

 

“PROVIDED ALWAYS that the Contractor has taken all reasonable steps to 

avoid or reduce such delay and shall do all that may reasonably be required 

to the satisfaction of the SO to proceed with the Works.” [Emphasis Added]  

 

If the contractor has made the application but its application was rejected or not 

responded to by the government, it could be said that the contractor has fulfilled its 

obligations under Clause 23.6 of the PAM 2006 or Clause 43 of the JKR Contract 

in which case his entitlement cannot be refused or reduced. 

 

If the contractor sits idly and chooses not to make such an application, he will on the 

face of it be in breach of his obligations under Clause 23.6 of the PAM 2006 or Clause 

43 of the JKR Contract in which event he may be disentitled from obtaining extension 

of time and/or at the very least his entitlement to extension of time reduced for the 

delay which he could have prevented or reduced by the Government’s approval to 
operate during the MCO Period.  

 

A possible alternative that could be explored is for the contractor to ask the 

Architect/SO for instruction as to whether to make application to re-commence work. 

If the Architect/SO had issued a written instruction to stop work at start of MCO, this 

step is a must.  Even if the Architect/SO did not give such written instruction, the 

Architect/SO may be said to have impliedly done so by not instructing contractor to 

restart work. By doing so, the contractor will be able to pass the decision of whether 

to make an application to the Architect/SO and avert accusation of not having 

mitigated delay. Of course, it is possible that the Architect may throw it back by saying 
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that the Contractor ought to be aware of his obligations under the contract and act 

accordingly – still it is worth a try! 

 

It might be possible to argue that the onerous conditions such as social distancing 

make it a very different contract that was entered into with certain assumptions as to 

productivity, resources required etc being made by the Contractor, thereby releasing 

it from its obligations as a frustrating event, especially if it can be shown that it would 

be impossible to comply with the conditions imposed in practical terms. 

 

In the Australian case of Codelfa Construction Pty Ltd v State Rail Authority of 

New South Wales (1982) 149 CLR 337, a construction contract was held to be 

frustrated where a contractor had planned to perform its works according to a 

particular approved programme which involved several shifts per day and weekend 

work, but after the project commenced the contractor was effectively prevented from 

working to this programme by an injunction to prevent a nuisance from the works 

where at the time of contracting neither party foresaw the possibility of an injunction 

being ordered. 

However, we would sound a note of caution as the case law to date interpreting s. 

57(2) Contracts Act 1950 provides that in order to render a contract impossible to 

perform, the event must so significantly change the nature, not merely the expense or 

onerousness, of the outstanding contractual rights and obligations from what the 

parties reasonably contemplated at the time of contract. 

 

Ultimately the question of whether the event has so significantly changed the nature 

of the contract so as to amount to frustration is a question of fact to be determined by 

the court or arbitrator.  

 

Given the novelty of the MCO and the Covid-19 pandemic, it remains to be seen as to 

whether the MCO and/or the Covid-19 will be ruled as amounting to a frustrating event 

as we are very much in unchartered territory.  

 

(For further information on other Covid 19 issues and updates, please visit our 

website at http://azmandavidson.com.my) 

 

 

 

Disclaimer 

The purpose of the article above is only to provide general information on current legal 

topics. Proper professional advice should be sought before taking any action based 

on the information in the article. 

http://azmandavidson.com.my/

